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Marital Rape: Breaking the Silence, Demanding Justice

Author: Ayush Sharma & Hema Kandpal

Marriage is often seen as a sacred union based on love, trust, and understanding. However,

behind closed doors, some marriages hide a dark secret - marital rape. Marital rape refers to

any unwanted sexual act forced upon a spouse within the confines of marriage, without their

consent.  This  article  delves  into  the  disturbing  reality  of  marital  rape,  exploring  its

prevalence, the legal landscape, social implications, and the urgent need for change.

Understanding Marital Rape

Marital rape is a deeply entrenched form of domestic violence where the perpetrator uses

marital authority to coerce, manipulate, and impose unwanted sexual acts on their partner. It

is a violation of the victim's bodily autonomy and fundamental human rights. Contrary to the

notion that consent is implicit in marriage, consent should always be enthusiastic, informed,

and mutual.

Prevalence and Underreporting

Marital rape is a pervasive issue, affecting countless individuals globally. However, due to the

nature  of  this  crime  and  the  societal  stigma  attached  to  it,  it  remains  significantly

underreported. Fear, shame, cultural norms, and legal inadequacies often deter survivors from

seeking help or reporting the abuse they endure.

Legal Landscape

The  legal  response  to  marital  rape  varies  across  countries.  Some  nations  recognize  and

criminalize marital rape, whereas others have laws that either partially address it or fail to

recognize it altogether. In India, for instance, the legal landscape concerning marital rape is

complex, with marital rape not constituting a separate offense under the Indian Penal Code

(IPC).
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India's Perspective

In India, marital rape is a pressing concern. The Indian legal system has faced criticism for

not criminalizing marital rape explicitly. Exception 2 to Section 375 of the IPC exempts non-

consensual sexual acts from being considered rape if they occur within a marriage. This legal

provision perpetuates a harmful notion that consent can be presumed within the institution of

marriage.

Social and Psychological Ramifications

Marital rape leaves deep scars on survivors, impacting their mental, emotional, and physical

well-being. It erodes self-esteem, trust, and the very fabric of the marital relationship. The

survivors  often  endure  a  long  and  painful  journey  towards  healing  and  recovery,  facing

societal judgment and victim-blaming.

The Path to Change

Addressing marital rape necessitates a multi-faceted approach. It involves reforming legal

frameworks,  raising  awareness,  fostering  education,  and  challenging  societal  norms.

Advocacy groups, NGOs, policymakers, and individuals must collaborate to push for legal

amendments that unequivocally criminalize marital rape and provide support mechanisms for

survivors.

1. Independent Thought vs. Union of India (2017):

   In this landmark case, the Supreme Court of India, while addressing the issue of marital

rape,  emphasized  the  importance  of  a  woman's  agency  and  her  right  to  make  choices

regarding her own body and sexuality, irrespective of her marital status. The court highlighted

the need for recognizing marital rape as a violation of a woman's fundamental rights.

2. Justice K. S. Puttaswamy (Retd.) and Another vs. Union of India and Others (2017):
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   While  this  case  primarily  focused on the  right  to  privacy,  the  Supreme Court,  in  its

judgment,  recognized  the  right  to  privacy  as  a  fundamental  right.  This  recognition  is

significant in the context of marital rape, as it  establishes the individual's autonomy over

personal decisions, including those related to bodily integrity and sexual choices.

3. Appasaheb & Ors. vs. State of Maharashtra (2007):

   Although not directly related to marital rape, this case addressed the issue of consent in

sexual  relations.  The Supreme Court  held  that  a  woman's  consent  is  pivotal,  and  sexual

intercourse without consent amounts to rape. This decision underscored the importance of

consent, a critical aspect in understanding marital rape.

It is important to consult the most recent and relevant legal sources and databases for the

latest and specific judicial precedents related to marital rape. Legal databases, law journals,

and recent court judgments are valuable resources for up-to-date information on this evolving

legal issue.

Marital rape is a pervasive violation of human rights that transcends boundaries of culture,

geography, and socio-economic status. Eradicating this heinous crime requires a collective

effort,  challenging  the  deeply  ingrained  societal  attitudes  that  perpetuate  it.  The  path  to

change  involves  educating  society,  reforming  legal  systems,  and  providing  unwavering

support to survivors. It is only by breaking the silence and demanding justice that we can

hope to  eliminate  the dark specter  of  marital  rape and build a  society based on respect,

consent, and equality.

Marital rape is an insidious violation that tarnishes the sanctity of marriage, infringing upon

an individual's fundamental rights and bodily autonomy. This article has shed light on the

alarming reality of marital rape, addressing its prevalence, the legal landscape, and the urgent

need for a paradigm shift in societal attitudes and legal frameworks.

Marital rape is a pervasive issue globally, cutting across various cultures, societies, and legal

systems. The understanding and criminalization of marital rape vary significantly from one
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country  to  another,  illustrating  the  complex dynamics  at  play  in  addressing  this  form of

sexual violence within the institution of marriage. Here's an overview of how marital rape is

handled in different countries:

1. United States:

   

   Marital rape is recognized and criminalized in all 50 states of the U.S. However, the laws

and definitions vary from state to state. The U.S. has evolved its legal framework over the

years to treat marital rape on par with rape outside of marriage, emphasizing the importance

of consent within spousal relationships.

2. United Kingdom:

   

   Marital rape was criminalized in England and Wales in 1991, followed by Scotland in 1989

and Northern Ireland in 1993. The law acknowledges that marriage does not imply automatic

consent,  highlighting  the  importance  of  spousal  communication  and  consent  in  intimate

relationships.

3. Canada:

   

   Marital rape was recognized as a crime in Canada in 1983. The Canadian legal system

treats marital rape similarly to non-marital rape, emphasizing the need for consent in intimate

relationships.

4. Australia:

   

   All Australian states and territories have criminalized marital rape. Laws were enacted in

the late 1970s and early 1980s to recognize that marriage is not an exemption from rape laws.

The emphasis is on consent and bodily autonomy.

5. India:
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   In India, marital rape is a highly debated issue. Exception 2 to Section 375 of the Indian

Penal  Code  (IPC)  exempts  non-consensual  sexual  acts  within  a  marriage  from  being

considered rape. This has been a subject of significant criticism, and there have been calls for

legal reform to criminalize marital rape.

6. South Africa:

   

   South Africa criminalized marital rape in 1993 through legal reforms. The law emphasizes

that  marriage  does  not  grant  an  absolute  right  to  sexual  intercourse  and underscores  the

importance of consent within marital relationships.

7. Sweden:

   

   Sweden was the first country to explicitly criminalize marital rape in 1965. Swedish law

recognizes that a married person can be found guilty of rape or sexual assault against their

spouse.

8. Pakistan:

   

   Marital rape is not explicitly criminalized in Pakistan. The legal framework is influenced by

traditional  norms,  and spousal  rape is  often dealt  with under  general  assault  or  domestic

violence laws.

These  examples  illustrate  the  varied  approaches  to  marital  rape  globally,  reflecting  the

progress  made in  recognizing  consent  and bodily  autonomy within  spousal  relationships.

However, the journey towards comprehensive criminalization and effective enforcement of

laws to combat marital rape is an ongoing and evolving process in many countries.

Conclusion

Understanding that consent is the cornerstone of any healthy relationship, it is imperative to

debunk the notion that it can be assumed within the realms of marriage. Consent must always

be explicit, informed, and enthusiastic, irrespective of the relationship dynamics. However, in
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many jurisdictions, including India, the legal response to marital rape remains inadequate,

and the battle for its criminalization is ongoing.

In  India,  Exception  2  to  Section  375 of  the  Indian  Penal  Code perpetuates  a  dangerous

exemption,  implying that  consent  is  assumed within the confines  of marriage.  This  legal

provision is in stark contrast to the evolving understanding of consent as a non-negotiable

aspect of any sexual act, even within a marriage.

The social and psychological ramifications of marital rape are profound, leaving survivors

scarred  and  often  shrouded  in  societal  stigma.  This  calls  for  a  multi-faceted  approach

involving legal reform, awareness campaigns, education, and support systems to challenge

regressive norms and pave the way for a society that unequivocally condemns all forms of

sexual violence.

In conclusion,  the fight  against  marital  rape demands a  collective voice to  eradicate  this

deeply  entrenched  problem.  It  necessitates  the  commitment  of  lawmakers,  activists,

institutions, and society at large to challenge and reform existing paradigms. Only through

sustained efforts and a steadfast commitment to justice and equality can we hope to eliminate

the pervasive menace of marital rape, fostering a society where consent, respect, and human

rights prevail in every sphere of life.

In various countries, the criminalization and recognition of marital rape are influenced by

cultural,  social,  and legal  factors.  Attitudes  towards  gender  roles,  traditional  beliefs,  and

societal expectations often shape how marital rape is addressed. While some countries have

made significant strides in legal reforms, explicitly acknowledging that consent cannot be

assumed within marriage, others still grapple with societal norms that perpetuate the notion of

spousal entitlement. The global movement advocating for the criminalization of marital rape

and the emphasis on consent as a fundamental human right reflect a growing understanding

of the necessity to protect individuals from all forms of sexual violence, regardless of their

relationship status. The journey towards a universally just and equitable approach to marital

rape necessitates continuous advocacy, education, and legal reforms that challenge deeply
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ingrained beliefs  and prioritize the  agency and well-being of  every  individual  within  the

institution of marriage.
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